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. 1 .. ':., ., 
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) 
) 
) 
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) 
) 
) 

DAN GLICKMAN, Secretary of Agriculture, ) 
and BRUCE BABBITT, Secretary of the } 
Interior, ) 

Defendants. ) 
) 
) 

-------------------------------------) 
20 INTRODUCTION 

Civil No. 9S-6244-HO 
(Lead Case) 

Civil" No. 95-6267-HO 
(Consolidated Cases) 

Defendants' 
Opposition to 
Plaintiff's Motion 
for an Order of 
Contempt. 

21 On July 27, 1995 the President signed into law the 

22 Re:pc:.issions Act, Pub. L. 104-19 (109 Stat. 194) (the "Act"). 

23 Section 2001(k) (1) of the Act directed inter alia the Forest 

24 Service and Bureau of Land Management (IBLiwt") "within 45 days 

25 aft.er the dat.e of the enactment of this Act" to release certain 

26 timber sales "subject to section 328 of Public Law lOl-12l," 

27 
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1 unless the government dete~in~d that some of the sales should be 

2 withheld under ~ther subsections of 2001(k). The Congress put 

3 the federal government on an extremely short timetable for 

4 determining whether these sales, most of which had been held up 

5 because of environmental and other problems, should continue to 

6 be withheld or had to be released. 

7 Until the Order of this Court issued on September 13, 1995, 

8 the federal government believed that this provision applied only 

9 to sales designated in section 318. The Court's September 13th 

10 Order held that 20010d applied not only to the section 318 sales 

11 themselves, but to all sales in national forests and BLM lands in 

12 Washington and Oregon, thel'eby adding approximately so additional 

13 sales. The Court's Order contained no injunction, nor any 

14 specific timetable for compliance. In fact, the federal agencies 

15 took steps to prepare for the release of the new sales to comply 

16 wit:p. the Court's Order, as detailed in the Declaration~, of Nancy 

17 Hayes, Chief of Staff and Counselor for the BLM, and Gray 

l8 Reynolds, Deputy Chief of the National Forest System, filed on 

19 September 20, 1995. 

20 Eight days after the Order -- and only six working days 

21 later -- plaintiff filed this Motion for an Order of Contempt. 

22 The government submits that this Motion for an Order of Contempt 

23 is completely out of order and unfounded. Defendants had been 

24 analyzing and preparing 'for release of these newly covered sales 

25 before plaintiff filed i~s Motion for a~ Order of Contempt and 

26 have continued to do so to the present. These actions are 

27 
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1 detailed in the attached Declarations of Stephen J. Paulson, 

. 2 Group Leader, Forest Products in the Pacific Northwest Region of 

3 the Forest Service, and of Lyndon A, Werner, for the BLM, as 

4 further discussed. In any event, the Court's Order provides no 

5 basis for a finding of contempt .. 

6 At a minimum, the Court should issue an injunction giving 

7 the government the statutory time period of 45 days from the date 

8 of the Order to finish the review of these sales to determine: 

9 (1) whether any of the sales should con~inue t~ be withheld and 

10 (2) to act to award and release the remaining sales that can be 

11 released. 

12 ARGUMENT 

13 I. 

14 FEDERAL DEFENDANTS HAVE SUBSTANTIALLY 

15 
A. 

16 

COMPLIED WITH THE COURT'S ORDER 

NFRC Has Failed To Satisfy The High Burden 
Of Proof To Bstablish Contempt 

17 To establish civil contempt, NFRC must satisfy a very high 

18 standard of proof. NFRC must demonstrate that the BLM and Forest 

19 Service disobeyed l1a specific and definite court order" by 

20 failing to take all reasonable steps within the party's power to 

21 comply. See 1n re Dual-Deck Video Cassette Antitrust Lit., 10 

22 F.3d 693, 695 (9th Cir. 1993); Balla v. Idaho State Board of 

23 Corrections, 869 F.2d461, 466 (9th Cir. 1989). NFRC must prove 

24 this disobedience with "clear and convincing" evidence. ~ 

25 Dual-Deck, 10 F.3d at 695; Balla, 869 F.2d at 466. 

26 

27 
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1 Measured against this high burden, plaintiff's Motion for an 

2 Order of Contempt is unsupported and must be rejected. In fact, 

3 plaintiff presents no declaration or any other evidence 

4 supporting any claim of contemptuous conduct. The single 

S supporting declaration of Christopher I. West addresses Tom 

6 Tuchmann's role, presumably seeking to justify Mr. Tuchmann be~ng 

7 made a target of the request for incarceration, and attaches a 

8 newspaper article. Thus, apparently based solely on a newspaper 

9 account of Mr. Tuchmann's spokesman's statement, plaintiff boldly 

10 asserts that contempt is warranted. It is not. 

1:1.. 

121 
13 

Indeed, as was set forth in the federal defendants' filing 

of September 20, 1995 -- filed one 'day prior to plaintiff's 

Motion for an Order of Contempt -- work was proceeding to prepare 

14 to follow the Court's Order. The Forest Service was specifically 

1.S taking steps "to ensure compliance with the Court's Order, 

16 including participating in numerous meetings, conducting further 

17 review and collecting information on sa'les within the '"geographic 

18 region as interpreted by the Court to determine what would be 

19 re~lired to award and release such sales." Declaration of Gray 

20 F. Reynolds dated September 20, 1995, at paragraph 6, previously 

21 filed but attached here for the Court's convenience as a part of 

22 Exhibit A. Similarly, Nancy Hayes, Chief of Staff and Counsellor 

23 for the BLM, "asked t~e BLM Oregon State Director to further 

24 review the timber sale contracts within the geographic region as 

25 interpreted by the Court, and to gather information necessary to 

26 proceeding with these sales; in particular, information that 

27 
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1 would assist the BLM in determining whether there is a reason not 

2 to proceed with the award of a given timber sale contract and to 

3 offer the purchaser replacement timber." Declaration of Nancy K. 

4 Hayes, dated September 20, 1995, at paragraph 3, attached here as 

5 part of Exhibit A. 

6 Now, two weeks later, the agencies continue their work. As 

7 set forth in the Declaration of Stephen J. Paulson, the "Forest 

8 Service Regional Office has been in contact with the National 

9 Forests that· fall under the Court' 9 Order to collect additional 

10 information on the status of sales eligible for release. ,. §ee 

11 Declaration of Stephen J. Paulson, attached hereto as Exhibit B, 

12 at paragraph 4. This information includes "determining the level 

13 of deterioration of [timber in] sales eligible for release which 

14 contain salvage timber, determining whether purchasers. or high 

15 bidders are still in business, and confirming the absence of bird 

16 species known to be nesting. n Id. Further, since the September ,. 

17 20, 1995 Declaration, the Forest Service has Ifinitiated the 

18 process of determining what additional work needs to be done on 

19 sales. . . before they can be operated. II Id. Similarly, the 

20 Bureau of Land Management continued work on its reviews described 

21 in the Declaration of Nancy Hayes of September 20, 1995. See 

22 Declaration of Lyndon A. Werner, dated October 5, 1995, attached 

23 hereto as Exhibit C. 

24 Thus, plaintiff has failed to show any contempt. The entire 

25 premise of NFRC's motion for contempt, that the quote from the 

26 press spokesman of the U.S. Interagency Office of Forestry and 

27 
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1 Economic Development is evidence that the Federal government is 

2 refusing to take steps to comply with the Courc's Order, is 

3 fallacious. Compliance is measured by the actions of the federal 

4 .agencies and not by a single comment of a non-legal spokesperson 

5 interpreting government attorneys' analysis and immediate 

6 reactions to the Court's Order. Based on the above-cited 

7 declarations, defendants are complying; there has simply been no 

8 "failure" to follow the Court's Order. Balla, 869 F.2d at 466. 

9 Plaintiff's citation to a newspaper quote is hardly the "clear 

10 and convincing" evidence required. I2.:.. 

11 . B. Defendants' Conduct Surpasses The "Reasonable Steps" And 
"Substantial Compliance" Standards 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Failure to comply, which might provide a basis for a finding 

of contempt, is not taking lIall the reasonable steps within 

[one's] power to insure compliance with the order n . II Balla, 869 

F.2d at 466 (quoting Sekaguaptewa v. MacDonald, 544 F.2d 396, 406 

(9th Cir. 1976), cert. denied, 430 U.S. 931 (1977}). ,. 

"Substantial compliance with a court order is a defense to an 

action for civil contempt." Balla, 869 F.2d at 466 (citing 

General Signal Corg. v. Donallco, 787 F.2d 1376, 1379 (9th Cir. 

1986». 

The ELM and Forest Service have been taking -- and will 

continue to take -- "all reasonable steps. II For example, the 

agencies have been collating and analyzing information on the 

affected sales. Given the relevant time span. from 2991 through 

July 27, 1995 and the number of forests involved, this is not a 

simple task. In addition to identifying the purchaser or high 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
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1 bidder of each sale, the agencies also have reviewed relevant 

:2 background information on the purchaser or high bidder, such as 

3 whether the company was still in business or previously had 

4 stated a lack of interest in proceeding with the relevant sale. 

5 ~ Paulson Decl. at paragraph 4. The agencies also collected 

6 and reviewed information to clarify which sales could be affected 

7 by either past or ongoing litigation. See~, Judgment on 

8 Decision by the court and Order on Motions in Leavenworth v, 

9 Ferraro, Case No, C94-1025C (W.D. Wash. March 3, 1995), attached 

10 hereto as Exhibit E. In addition, the agencies have continued 

11 with the collection and analysis of documents relating to the 

12 basis for the delay in each sale. Assessments, presently i~ 

13 varying degrees of completeness, are being made whether new 

14 facts, such as fires, termination of the business of the high 

15 bidder, or other causes, make release on the original terms and· 

16 conditions impracticable or impossible. See Paulson Decl. at 

17 paragraph 4. If release on original terms and conditi'Ons will be 

18 impracticable or impossible, efforts are being made to identify 

19 substitute timber. See Hayes Decl, at paragraph 3. The 

20 identification and review process involved not only the land 

21 management agencies, Forest Service and the BLM, but also the 

22 consultation agency, the National Marine Fisheries Service in the 

23 .Department of Commerce. See Werner Decl. at paragraph S. 

24 These actions certainly constitute "substantia! complian..:e,1I 

2S especially when judged by the shortness of time between the 

26 September 13th Order, which imposed a new and substantial burden 

27 
DEFENDANTS' OPPOSITION TO PLAINTIFF'S 

28 MOTION FOR AN ORDER OF CONTEMPT - 7 



10/10/95 12:13 

1 on the federal government, and the September 21st Motion for an 

2 Order of Contempt. There has been tiO contempt. 

3 II. 

4 CONTEMPT IS NOT AVAILABLE, IN AN'! EVENT I 
BECAUSE THE ORDER IS NOT SPECIFIC AllD 

5 DEFINITE AS TO FEDERAL DEFENDANTS' DUTIES 

6 A finding of contempt for violation of a prior court order 

~OU9/0tiO 

7 is justified only when the specific dutie6 compelled by an order 

a are Rclear and unambiguous." United States v. International 

9 Brotherhood of Teamsters, 899 F.2d 143, 146 (2d Cir. 1990) 

10 (quoting New York State National Organizstion For Women v. Terry, 

11 886 F.2d 1339, 1351 (2d Cir. 1989»; International Longshoremen's 

12 Assoc. v. Philadelphia Marine Trad~ Assoc., 383 U.S. 64 (1967); 

13 Balla, 869 F.2d at 464, 465. 

14 The September 13th Order of the Court was not that type of 

lS order. The Order was a decision resolving the legal issue 

16 presented on cross-motions for partial summary judgment in an 

17 action which sought both a declaratory judgment and an 

18 injunction, concluding: 

19 Plaintiff's motion for summary judgment as to its first 
and second claims for relief (#31) is allowed. 

20 Defendant'S cross motion for summary judgment (#24) is 
denied. Order at 11. 

21 

22 

23 

24 

25 

26 

27 

Federal defendants interpreted and continue to interpret the 

Order as deciding the point cf law presented but being neither 

the final resolution of the case nor the entry of a declaratory 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S 
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1 judgment1 or injunction. ~.FederC'l Defendants' Memorandum in 

2 Support of Motion fo~- Reconsideration of Consolidation Order and 

3 Motion for Transfer at 3; ~.~ Fed. R. Civ. P. 65(d) 

4 (II [el very order granting an injunction . . shall be specific in 

5 terms [and] shall describe in reasonable detail, and not by 

6 reference to the complaint or other document, the act or acts 

7 sought to be restrained"). ~ As explained above, defendants have 

a been taking actions consistent with that understanding of the 

9 Order. 

10 Plaintiff argues that the Order was an injunction, as indeed 

11 it knows it must be in order to have the necessary premise for a 

12 motion for contempt, but the vel~ argument highlights the key 

13 elements that are missing from the Order to be "clear and 

l4 unambiguous. II The Order does not contairi any time limit for the 

l5 compliance that plaintiff seeks. So plaintiff argues that 

16 because the Order was issued thre~ days after September lO, 1995 

17 (the forty-fifth day after enactment of Pub. L. 104-l9), the 

18 

19 IThe September 13th Order does not appear to meet the 
requirements for a declaratory judgtr.ent. II Pursuant to Rule 58, 

20 in declaratory judgment actions, district courts must declare 
specifically and separately the rights of the parties." Alpine 

21 State Bank v. Ohio Cas. Ins. CR., 941 F.2d 554, 5S8 (7th Cir 
1991). Even if the September l3th Order were a declaratory 

22 judgment, it would not provide a basis for an order of contempt. 
A declaratory judgment is a "much milder form of relief than an 

23. injunction. Though it. may be persuasive, it its not ultimately 
coercive; non-compliance with ic may be inappropriate, but is not 

24 contempt." Armstrong v. Executive Office of President, 1 F.3d 
1274, 1289 (D.C.Cir. 1993) (quoting·Steffel v. Thompson, 415 U.S. 

25 452, 471 (1974». 

26 2See also Wright, Miller & Kane, Federal Practice and 
Procedure:· Civil 2d §2955 at 314-322. 

27 
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1 Order implies that ·'immediate ll compliance was ordered. l 

2 Simila~ly, when attempting to emphasize defendants' alleged 

3 understanding that immediate compliance with the Order was 

14l 011/060 

4 required, plaintiff argues that 11 [alt no time did the government 

5 claim not to understand that the law required the immediate 

6 release of the sales that were subject to the law; ... " 

7 Plaintiff Memorandum at 6 (emphasis added). Plaintiffs' reliance 

8 on the ~eadline in'the law, rather than any deadline in the 

9 Order, only emphasizes the fact that the Order is not an 

10 injunction and therefore, understandably, is missing perhaps the 

11 key element of specificity when the Executive Branch is ordered 

12 to do something -- the date by which it must do it. 

13 The failure to include a specific date for compliance i-s a 

14 bar to contempt even when the alleged conte~pt is of a final 

15 judgment. United Steelworkers of America. AFL-CIO-CLC v. 

16 Pendergrass, 819 F.2d 1263, 1270 (3rd Cir~ 1987) (Court found 
" 

17 that contempt was not appropriate in absence of judgment 

18 specifying time limit for compliance). It therefore follows that 

19 failure to include a specific date for compliance, as well as any 

20 other necessary terml
, in an order that is not a final judgment 

21 
3Plaintiff Nr~C's Memorandum in Support of Motion for Order 

22 of Contempt to Enforce September 13, 1995 Order or in Alternative 
to Clarify Order at 6 ("Plaintiff Memorandum") . 

23 
·See Citizens for a Better Environment v. Metropolitan 

24 Transportation Cornmis.sion, 775 F. Supp. 1291, 1299-1.300 (N.D. 
Cal. 1991). ~he court found no concempc even .assuming chac the 

25 agency defendant, which had missed a statutory deadline, had 
subsequently failed to comply with the court's prior order 

26 requiring reasonable forward progress toward compliance .. ll.a.. at 
(continued ... ) 

27 
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1 ~ould also bar contempt. To support a finding of contempt, the 

2 man!3.ated duty, including time for'comt:>liance, must be explicit. 

3 It cannot be implied. .I,g. These "specificity requirements are 

l4J 0121 060 

4 not 'mere [lyJ technical' but are 'designed to prevent uncertainty 

5 and confusion ... and to avoid' basing a contempt citation on a 

6 decree too vague to be understood." NBA Properties, Inc. v. 

7 ~, 895 F.2d 30, 32 (1st Cir. 1990) (internal citations 

8 omitted). 

9 The factual and procedural details of the cases relied on by 

10 plaintiff, by their contrast to the factual and procedural 

11 context of the pending motion for contempt, emphasize that a 

12 contempt order may not be premised on the September 13th Order. 

13 In Xoung v. U.S. ex reI Vuitton et Fils S.A., 481 U.S. 787 

14 (1987), the Court sustained a criminal contempt conviction for 

lS violation of a final consent decree prohibiting violations of 

16 trademark. In Stone v. City and County Of San Franciscg, 968 

17 F.2d 850 (9th Cir. 1992), cert. denied, 113 S. Ct. 1050 (1993) 

18 the court addressed violations of ,a final consent decree 

19 prohibiting overcrowding in prisons. In General Signal Co6P. v. 

20 Donallco, Inc., 787 F.2d 1376 (9th Cir. 1986) the court was also 

21 enforcing a final consent decree. The final judgments being 

22 enforced in these cases contrast sharply with the ,September 13th 

23 

24 

25 t( ••• continued) 
1297, 1390. The court held that its prior order did not clearly 

26 define the duties required of the agency to make reasonable 
forward progress. ~ at 1300 n.ll. 

27 
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1 Order which was neither a final injunction nor a declaratory 

2 judgment. 

3 III. 

4 EVEN IF AVAILABLE, CONTEMPT IS 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

INAPPROPRIATE AT THIS TIME 

When faced with a claim, as here, of contempt by a Cabinet. 

officer, appointed by the President and of a co-equal branch of 

the government, the courts should treat the explanations of that 

officer in lIthe most careful and reasoned" manner. A court 

should only hold such an officer in contempt as "a last resort, 

to be undertaken only after all other means to achieve the ends 

legitimately sought by the court have been exhausted." See In Re 

Attorney General, 596 F.2d 58, 65 (2d Cir. 1979). Mo~eover, in 

accord with the general rules of equity, a court, in selecting 

contempt sanctions, "is obliged to use the 'least -possible power 

adequate to the 'end proposed.,n Spallone v. United states, 493 

U.S. 265, 274 (1990). See also United States Steelworkers of , 

America, 819 F.2d at 1269-70 (because prior judgment did not. 
18 

19 

20 

21 

include a specific time limit, court denied contempt and instead 

issued an order directing the government to take specific action 

within 60 days}.5 

22 5 It is also well settled that, It'in the civil contempt 
setting, the court has no independent interest in vindicating its 

23 authority should its order be violated.'" In Be Magwood, 785 
F.2d 1077, 1081 n.9 (D.C. Cir. 1986) quoting WMATA v. Amalgamated 

24 TransitUnioA, 531 F.2d 617, 622 (D.C. Cir. 1976). Consequently, 
civil contempt sanctions are employed solely for remedial 

2S purposes and "must not be punitive." In Re Magwood, 785 F.2d at 
1081. Further, the court must consider the contemnor's IIgood 

26 faith" efforts "in mitigation of any penalty." Tinsley v. 

27 
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1 There is simply no basis -- certainly there was none stated 

2 by plaintiff to support its motion -- to hold in contempt either 

3 the defendants or the two individual targets chosen by plaintiff. 

4 The Court should establish a schedule and change its ruling on 

5 the .legal issue presented into an injunction if it wishes to do 

6 so. That is the IIleast possible power adequate to the end 

7 proposed" at this time. united Steelworkers of America, 81.9 F2d 

8 at 1269-70. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
s ( ... continued) 

24 Mitchell, 804 F.2d 1254, 1256 (D.C. Cir. 1986) citing WMA1A v. 
Amalgamated Transit Union, 531 F.2d at 621-22. Thus, even 

25 assuming that defendant somehow violated this·Court's prior 
order, defendants' substantial efforts to resolve expeditiously 

26 this matter must be taken into acc9unt in devising additional 
remedial measures (if any). 

27 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

IV. 

TOM TUCHMANN IS NOT A PROPER OR USEFUL 
TARGET FOR ENFORCEMENT OF THE ORDER 

Plaintiff s-imply has the wrong person targeted for contempt 

by n~ming Mr. Tuchmann. As described in the Declaration of Tom 

Tuchmann attached as Exhibit D and the attached job description;-

he is a high-level and visible figure in the Northwest's 

rancorous forest dispute. But he is a high-level staff person 

with no line authority over the Forest Service or the Bureau of 

Land Management, which by law administer Federal forests and by 

law have the duty to comply with Pub. L. 104-19 .. ~ Tuchmann 

Decl. at paragraph 3. While he is a government employee and is 

certainly bound by any injunction that the Court enters, he does 

not have the authority to implement any order and has not, in 
14 

fact, been more than peripherally involved in the issues of the 
15 

September 13th Order. rd. 
16 

V. 
17 

ANY INJUNCTION THAT THE COURT ENTERS 
18 SHOULD ESTABLISH A SCHEDULE FOR COMPLIANCE 

19 Although defendants believe that the Order is not 

20 sufficiently specific and unambiguous to provide a basis for 

21 contempt, under long-standing government policy, federal 

22 defendants have been preparing for release of the covered sales 

23 while at the same time considering whether or not to appeal. 

24 Defendants cannot appeal from the Order as it stands; it does not 

25 decide the entire case and does not meet the test of Fed. R. Civ. 

26 P. 65 for an injunction. Although a decision whether to appeal 

27 
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1 has yet to be made,· defendants have no obj ection to the entry of 

2 an injunction at this time. 

3 If the Court were to enter an injunction, defendants 

4 strongly differ with the time schedule set forth in plaintiff's 

5 proposed form of injunction. Plaintiff's proposal seeks entry of 

6 an injunction that provides for immediate reledse. Plaintiff's 

7 proposed form of injunction is set out in Plaintiff NFRC's Motion 

8 for Order of Contempt to Enforce September 13, 1995 Order or in 

9 the Alternative to Clarify Order, dated September 21, 1995. Its 

10 form is acceptable to defendants except for the scheduie for 

11 compliance, which in the proposed injunction at paragraph 2 sets 

12 forth lIimmediatelyll. 

13 Defendants respectfully request that theY'be given 45 days 

14 from the date of the September 13th Order to act to award and 

15 release those sales which can be released. This 4S-day period 

16 mirrors the time allowed by Section 2001(k) (1). This would be a 
,.; 

17 reasonable'amount of time given the approximately SO sales that 

18 have been added by the Court's Order.' 

19 

20 

21 

22 

23 

24 

25 'The forty-five day period in the statute was 
unrealistically short given the complexity of th~ task. However, 

26 consistent with Congress' urgency, defendants will ask no more 
time here. 

27 
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1 CONCLUSION 

2 

3 

For the above reasons, the Motion for Order of Contempt or 

in the Alternative to Clarify Order should be denied. 

4 Dated this b+t- day of October, 1995. 

5 

.6 

7 

8 

9 

10 

11 

12 

13 

14 
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MARIANNE DUGAN 

15 DEBORAH N. MAILANDER 
Western Environmental Law Center 
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6 MICHELLE L. CaLBERT 
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Environment and Natural Resource. 
General Litigation Section 
P.o. Box 663 
Washington, D.C. 20044-0663 
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11 
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12 

1,3 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT ~F OREGON 

14 NORTHWEST FOREST RESOURCE COUNCIL, ) 
) 

15 Plaintiff,) 

I4l 0191060 ' 
~ f{ I~\..."V 

) Civil NO. "9S-6244-HO 
16 v. ) 

) 
17 DAN GLICKMAN, in his capacity ) Defendants' Notice 

as Secretary of Agriculture, ) of Filing ,; 
18 BRUCE BABBITT, in his capacity ) 

as Secretary of Interior ) 
19 ) 

Defendants. ) 
20 ) 

21 Defen6ants hereby file the attached declarations of Mr~ Gray 

22 F. Reynolds and Ms. Nancy Hayes explaining actions taken by the 

,23 aqencies in compliance with this Court's september 13, 1995 Order 

24 granting plaintiff's motion tor summary judgment as to its first 

25 and second claims for relief. Because questions have been '. ' 

26 raised ~eqardin9 what steps the defendantG have been tAking in 

27 the one week following issuance of the Court's or~er, the 

28 
Page 1 - DEFENDANT'S NOTICE OF FILING 

EXHJBJT A 
'" ., ---"- -"._-- -- --'-'--=---
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-1 agencies are filinq these declarations at this time to intorm the 

2 Court of defendant.' actions in the past week. The 8qenci •• 

1 intend to file a more detailed report explaining additional stepa 

4 beinq taken shortly. 

5 11111 , 11111 
7 11111 

8 11111 
9 11111 

10 11111 
11 11111 
12 11111 

~ 
13 11111 
14 11111 
15 11111 
16 11111 
17 11111 

.. ~ . 
18 11111 

19 11111 
20 11111 
21 11111 

22 11111 
23 11111 
24 11111 
2S 111I1 .. 
26 11111 
27 11111 

28 
Page 2 - DEFENDANT'S NOTICE OF FILING 

........ _. - ..... , .. ' ' ........ -' .. . 
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1 Dated this 20th day of September. 1995. 

2 Respectfully submitted. 

3 KRISTINE OLSON 

4 

5 

6 

7 

8 

9 

United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

!l£.L1L< bd_r 
WEL S D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. BERLOWE 
EDWARD BOLING 

14]0211060 

10 United States Department of Justice 
Environment and Natural 

1.1 

12 

13 

14 

15 Of Counsel: 

16 MICHAEL GIPPERT 
Office of the General Counsel 

Resources Division 
General Litigation Section 
P .0.' Box 663 
Washin~on. DC 20044-0663 
(202) 272-6217 

Attorneys for Defendants 

17 United States Department of Agriculture 
Washington, DC 

18 
KAREN MOTJRITSEN 

19 Office of the Solicitor 
United States Department of the Interior 

20 Washington, DC 

21 

22 

23 

24 

25 
26 
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"lGUSTINE OLSON 
United States Attorney 
888 SW Fifth Avenue 
Suite 1000 
Portland, OR 97204-2024 
503·727-1008 
OSS·, 73254 

LOIS J. SCHIFFER· 
Assistant Attorney General 
WELLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. BERLOWE 
EDWARD BOLING 
U.S. Department of Justice 
Environment ana Natural Resources Division 
P.O. Box 663 
Washington, D.C. 202·212-6217 . 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

. Plaintiff I 

l4J 0221060 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. 9S-6244-HO 
v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secretary of the Interior 

Defendants. 

-----------------------------------) 

DECLARATION OF 
GRAY ~. REYNOLDS 

I, Gray F. Reynolds, do hereby depose and say that: 

1. My name is Gray .F. Reynolds. My pO$ition is Deputy 

Chief of the National Forest system in the Washington office of 

the Forest Service.· 

2. My responsibilities include oversight and management of 

the various components. of the National Forest System. As such, I 

am familiar with onqoing litigation which affects operations of 

the National Forest System. 
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·3. In particular I am familiar with the casa, titRe V. 

Glickman, civil No. 9S-6244-HO, and the Court's Order on 

September 13, 1995. 

4. Following issuance of the Court's Order ~n September 13, 

1995 qrantinq Northwest Forest Resources council's motion for 

summary judgment as to claims for relief one and two, the agency 

has been reviewing the Order to determine how to proceed in 

compliance with the Court's Order. 

., 

5. It is the Forest Service's understandir.g that the" Order 

is not an injunction pursuant to the requirements ~f Rule 65(d) 

of the Federal Rules of Civil Procedure. The Forest Serv~ce does 

understand that in the September 13 Order, the Court declared 

that Section 2001(k) (1) of Pub. L. 104-19, the Rescissions Act of 

1995, applies to "all national forests in Oregon and Washington 

and all Bureau of Land Management districts in Western Oregon." 

6.1n accordance with that holding, the Forest Service has 

been taking steps to ensure compliance with the Court's Order, 

including participating in ~umerous meetings, conducting further 

review and collecting information on sales within the geographic 

region as interpreted by the court to determine what would be 

required to award and release such sales, and reviewing to what 

extent any statutory exceptions would apply" to th.ese sales. 

7. When the Forest Service completes its reView, it will 

issue explicit direction for proceeding with further action on 

the affected sales, and will file a new report wi~hthe Court 

explaining the additional steps the agency has tak~n in 

compliance with the Court's Order at that time. 

DECLARATION OF GRAY F. REYNOLDS, Paqe 2. 
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I declare under penalty of perjury that the foregoing is true ana 

correct. 

Executed at Washington, District of 

,-

DECLARAT~ON OF GRAY F.- REYNOLDS, Page 3. 
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nISTI~ OLSON 
United States Attorney 
888 SW Fi,fth Avenue 
Suite 1000 
Portland, OR 97204-2024 
503-727-1008 
OSB #73254 

LOIS J. SCHIFFER 
Assistant Attorney General 
WELLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. BERLOWB 
EDWARD BOLING 
U.S. Department of Justice 
Environment and Natural Resources Divi~ion 
General Litigation Section 
P.o. Box 663 . 
Washington, D.C. 20044-0663 
Telephone: 202-272·6217 

IN THE UNITED STATES DISTRICT COURT 
,FOR 'mB DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

l4J 025/060 

" 

) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 

Civil:No. 95-6244-HO 

v. 

DAN-GLICKMAN, in his capacity as 
Secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secretary of Interior 

Defenda.!lts. 

DECLARATION OF 
NANCY K. HAYES 

------------------------------------) 
I, Nancy K. Bayes, do hereby depose and say that: 

1. My name is Nancy K. Hayes. I am Chief of Staff and 

Counselor for the Bureau of Land Management. My responsibilities 

include providing policy guidance to the St.at.e Directors who 

implement t.he various SLM proy-rams. The eLM Oregon State Oi.rector 

implements BLM's timber sale program in Oregon. 

DECLARATION OF NANCY K. HAYES, Page 1 
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2. I am familiar with the Resci.ssione Act, Public Law 1.04 -19 

(109 Stat. 194), including t.he provisions regarding "Award and 

Release of Previously Offered and Unawarded Timber Sale cont.racts, " 

Section 2001 (k). Since Judge Hogan' e ruling on September 13 r 1995, 

granting plaintiff Nort.hwest Porest Resource Council's Motion for 

Summary Judgment as to Claims for Relief One and TWo, I and BLM 

st.aff have been. reviewing the Court's decision in the context of 

Section 2001(kl • 

3. In accordance with the Court's ruling, I have asked the 

BLM Oregon St~te Direct.or to furt.her review the t~mber" sale" 

contract.s within t.he geographic region as interpreted by the Court, 

and eo gather information necessary to proceeding with these sales; 

in part.icular, in!ormation that would assist. t.he BLM in dete%'n1ining 

whether there is a reason not to proceed with the award of a given 

eimber sale contrac't and to offer the purchaser replacement. t.imber. 

I have been assured t.hae this work is proceeding. 

Iaeclare under penalty of perjury that the foregoing is true and 

correct~ 

Executed at Washington, D.C. on 

DECLARATION OF NANCY K. HAYES, P~ge 2 
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KRISTINE OLSON 
Uni~ed S~ates Attorney 
888 SW Fifth Avenue 
Suite 100C, 

Portland, OR ~7204·2024 

503·727·1009 
OSB # 73254 

LOIS J. SCHIFFER 
Assistant Attorney General 
WELLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. BERLOW'S 
EDWARD BOLING 
O.S. Department of Justice 
Environment and Natural Resources Division 
P.O. Box 663 
liashington, D.C. 202-272-6217 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaineiff, 

v. 

OAN GLIC~, in his capacity as 
Secretary of Agriculture, 
BROCE BABBITT, in his capacity as 
Secretary of the Interior 

Defendants. 

Civil No. 95·6244-HO 

DECLARATION OF 
Stephen J. Paulson 

I, Stephen J. paulson, do hereby depose and say that: 

1. My name is Stephen J. Paulson. My position is the Group 

Leader, Forest Products in the Pacific Nort:hwest Region. I have 

been in this position for 7 years. I have over 28 years of 

experience with the Forest Service. 

2. My responsibilities include oversight and management o~ 

all aspects of timber sale planning and administration in the 

Region. As such, I am -familiar with. ongoing iitigation which 

affects Forest Service timber sales in the Region. In particular 

P>()"{IB// R 

141 02i 1060 
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I am familiar vi~h ~he case, NFRC v, Glickman. Civil No. 

~5-6244·HO, and the Court's Order on September l3. 1~9S (Court's 

Order) . I previously made a declara~ion in this case which was 

executed on August 14, 1995. 

3. Since the Court's Order; I have compiled resource 

information responsive to plaintiffs' discovery requests. and.to 

release additional sales as described in our September 29, 1995, 

Cross Motion for Summary Judgment. 

4. Since Septe~er 20, 1995, the Forest Service Regional 

Office has been in contac~ with the National Forests ~hat fall 

under the Court' 5 Order to collect. addi tional iofo~tion 00 the 

status of sales eligible for release. This information includes: 

determining the level of deterioration of sales eligiqle for 

release which contain salvage timber. determining whether 

purchasers or high bidders are s~ill in business, and confirming 
.:-

the absence of bird species known to be nesting. Furthermore. the 

Forest's have initiated the process of determining what additional 

work needs to be done on sales (remarking of trees or units, road 

acceseability, etc.) before they can be operated. 

I declare under penalty of perjury that 'the foregoing i6 true and 

correct. 

Executed in portland, oregon, on 

~~ 
Stephen J. Paulson 



10/10/95 12:18 

KRISTINE OLSON 
United States Attorney 
888 S.W. Fifth Avenue 
Suite 1000 
Portland, OR 97204-2024 
Telephone: 503-727-1008 
osa #73254 

LOIS J. SCHIFFER 
Assistant Attorney General 
WELLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. BERLOWE 
EDWARD BOLING' 
U.S. Department of Justice 
Environment and Natural Resources Division 
General Litigation section 
P.O. Box 663 
Washington, D.C. 20044-0663 
Telephone: 202-272-6217 

IN THE UNITED STATES DISTRIC~ COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

l4JO~9/060 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. 95-6244-HO 
v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, 
BRUCE BABBITT, in his capacity as' 
Secretary of Interior 

Defendants. 

---------------------------------------) 

THIRD DECLARATION OF 
LYNDON A." WERNER 

I, Lyndon A. Werner, do hereby depose and say that: 

1. My name is Lyndon A. Werner. I have previously 

prepared a declaration for this case, in which I described my 

position with the Bureau of Land Management (ELM) and the nature 

of my responsibilities~ 

THIRD DECLARATION OF LYNDON A. WERNER, Page'l 

eX)-1 10 Ire 
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2. I am familiar with the Rescissions Act, Public Law 104-

19 (109 Stat. 194), including the provisions regarding "Award and 

Release of Previously Offered and Unawarded Timber Sal~s 

contracts," Section 2001(k). In my work with the BLM timber sale 

program in the State Office, I am familiar with the Section 318 

timber sales which were awarded pursuant to the Act, and other 

timber sales covered by Judge Hogan's September 13, 1995, order 

(timber sales offered in 1991 through July 27, 1995). 

3. The declaration of Nancy K. Hayes dated September 20, 

1995, describes work in progress on that date. The work has 

continued as described in the September 20 declaration, and is 

largely completed. Paragraphs 4 and 5 describe the process BLM 

followed starting befor~ and continuing after September 20. 

4. On the 14 awarded Section 318 timber sales and 27 

unawarded timber sales covered by Judge Hogan's September 13, 

1995, order, BLM made marbled murrelet "known to be nesting" 

determinations on portions of two Section 318 sales and on four 

FY 1991 sales (one entire sale; three partial sales). Informal 

coordination between ELM and U.S. Fish and Wildlife S~rvice (FWS) 

biologists occurred on these sales between September 7-13, 1995. 

This coordination culminated in a letter to the Oregon state 

Director from the FWS Oregon State Office, dated September 22, 

1995, in which the FWS concurred with the "known to be nesting" 

determinations made by BLM. 

5. BLM experts, with the assistance of experts from the 

National Marine Fisheries Service, have continued to analyze the 

THIRD DECLARATION OF LYNDON A. WERNER, page 2 
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Section.318 and timber sales.covered by Judge Hogan's September 

13, 1995, order to identify other potential acverse impacts. 

Information has been gathered which may be useful in planning 

future timber sales. An additional use for this information 

would be to prepare for possible discussions with purchasers of 

the Section 318 and F¥ 1991 timber sales to consider the 

possibility of modifying contracts to mitigate any identified 

.undesirable impacts of harvesting the sales as originally 

designed and offered. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Executed at Portland, oregon, on Oc.$.,--e.~~ 5 I 
1995 

J 

Lyndon A. Werner 

THIRD DECLARATION OF LYNDON A. WERNER, Page 3 
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KRISTINE OLSON 
United States Attorney 
888 SW Fifth Avenue 
Portland, OR 97204-2024 
(503) 727-l008 

LOIS J. SCHIFFER 
Assistant Attorney General 
RI CHARD M. HALL 
MICHELLE L. GILBERT 
EDWARD A. BOLING 
JEAN WILLIAMS 
ELLEN J. KOHLER 
U.S. Department of Justice 
Environment and Natural Re~ources Division 
P.O. Box 663 
Washington, D.C. 20044-0663 
Telephone: (202) 272-833B 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

GLICKMAN and BABBITT, 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Civil No. 95-6244-HO 
. (Lead Case) 

Civil No. 9S ,.6267-HO 
(Consolidated Cases) 

Declaration of 
E. Thomas Tucbmann 

[4J 032/060 

I, E. Thomas Tuchm::tnn, c.ecJ.are under penalty of perjury that the 

following is true and correct. 

l. I am che Director of t~e U.S. Office of Forestry and 

Economic Development, located in Portland. Oregon. I have served 

in this position since December 1993. 

EXH I Gl/ D 
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2. Attached is the White House memorandum creating my 

position and assigning me duties and auehoriey. As this 

memorandum indicates, my relationship to federal agencies is one 

of coordination and assl.st.ance. I also serve as the 

administration contact fer state, tribal and local officials and 

the public on forestry and economic development issues in the 

region 

3. I do not have line authority to order the United States 

Forest Service or~he Bureau of Land Management to award specific 

timber sale contracts or otherwise comply with the Court's 

September 13, 1995 Order. Moreover, I have only been briefly and 

peripherally involved on a consultative basis with the issues 

raised by the Order and have not been involved with the work of 

complying with it. 

Executed at Portland, Oregon on 

E. Thomas Tuchmann 

l4J 0331060 
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" . 
TH~ WHITE HOUSE: 

WASHIHQTON 

N~29tl993 

MEMORANDUM FOR 
SBOBT,AAY BABllnT, WAllTMENT OF Tm.i INTERIOR 
SECRBTAllY BROWN.l):EPARnmn' OJ=: COMMDCB 

. : GOBTAllY Q!N.DOS. DBPAllTMmrI: OF HOUSING AND ;-!-: UlUlAN .. 

. :" SBCRBTAllY SPY, DEPAaTMBNT ap ~RlCULTUU 
SECRBTARY JmIC!S.. DUAR."IMENT OIl LABOIl 
AbMINIsnATOR BRO'WNml. ENVIRONMENTAl. PRamcnoN 
AcmNCY ~ " 
ArlMINISTRATOR !0Vr'I.XS, !MAJ.L BVSlNEsS 
ADMINlSTRATION " ~ 
LEONPANETr~ OPPIC2 OF MANAGHMmrr AND :B'llD<lET 
BOB I.tmlN. NA'tIONAL ECONOMIC a;)UNCIL 
}CAns MCGINTY. oma ON' 2NVllUlNMENTAL POLICY 
lOAN BAGGETt. omca OF POLl'IlCAL APP~ 
MAlU: GEARAN, COMMUNICATIONS OFFICE 
CAROL RASOO. oma Pea l:)OM!S'I1C POLlCY 

noM: ROY -. DEPU!Y CHIEf 01 ~Al'F ~ ~,l ... .( 
StmJECT; IN"mRACiENCY omce OF FORl?.S'mY AND..BCONOMlC 

DEVELOPMENT .~·I 

BACXOR.OUND: 

-W, IPIU.'11C1!W' forget ~ ~ tJNJ t!t:pn.amic tlimlMifJ7U D/1nue p7'DDI1J1'.s. 
Whrre SON ntaNlgt.mirrz poUdu tQII 1'f'U81'YC W 1wzlrh of JD7Itf U:wI.s, 
ulu JMJd4 It) ~ ·'WMn tJW r~1ff ~t ~ 1SVt, we neeti fD tiD 
tN1' be# JD t1jftr IInI eantDlfSit: tJP1JD~U /D, ,1M TDJInd. hl~1r Wf%6t:, lriglt­
,J:iU JetM. We JPla7IfJ4U ~ but we will", ID a41M pI41tJe~ wit1dn 
1M lebrtIJ .. 1IC1'1fI!IU1It tm4 . .,. will Uuitt 011 eot:hU101't11lon. lIDr 

co 'If/TDnilt/JlJrt. • 
• Prcsid=t W"1IlWn 1. amum 

\Vh:i= BCJW!e PCftJ~ CoDfe:e~ 
Portlimd. Orop 
Aptil 3, 1993 

-

1410341060 
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The purpose of this meznorandwn is to convey to you the support al\d IrIterest of the White 
Huuse for the crc:ation of the Inte:ragcncy Office on Fo~stry and Economic Development in 
the Pacific Northwest. We art ~xdted thi~ effort is being undertaken and are enth'Wiastic 
about the designation of Tom Tuc.hmann as the DirectOJ' of the Office. 

Il\ pledging to rcsolv~ the northern California and Pacific Northwest's forest crisis, the 
President promised to untangle 8 complex web of ad.mi.nistrative inaction. court orders . ...nd 
interagency dif.fe~es. On July 2nd the Preside.nt announced his fo~st Plan .far a 
Sustainable Economy and Sustainable Environment (see attached). The plan has been 
NtiOn.aUy rec::ognbed for Ihe 1rW\I\n' In whic:h it attempts to rec~iJe the jobs vs. 
environment issue. We now need a "fW.l-c0\Ut press" strategy to eNure the effec:tive 
implementation of the pilm. 

.' 
1'he Admlnistration has already made 60tne s1gn1licant progress on this front. The attached 
memorarub of W'\derstiU\c:ting, which cnest of you recently signet.i, were c1ralted to help guIde 
the implementation effort. A forest management [ntEriI:n mteragency ltnplementatiol\ Team 
has been. formed in Portbnd, Oregon. The .t3teS and National Ecnl\Cla\lc Council have 
establlshed worJdng relationships to prcvidl! more effective deUvel)' of worker and 
CClmlr\wtity assi5t~e programs. All agencies have been worMs to sec:ure funding for 
program implementation within existing overall budgetcorutraliu:s for FY 1994 and FY 1995 . 

• Yet, the pl:tt\ is co~plex Uld there is little margin for error. To ensure successful pt:in ,. 
implementation. the Administration 15 .establishing an Int.erageru:y Office of Forestry Uld 
Economic Developmmt. 

PURPOSE AND RESPONSIBIUrIES: 

The primary responsibilitie~ of this office include: .' 
• 100t~ring dose coordination among agen£:ies and work groups ilt the :regional 

level; / '.~ 
• ensuring proper and continual coordination betw een.1;ogional activities and 

Washington-based poJiry and budget initiiltives; " 
• assisting agendes irI. plan implementation; 
• serving as a visible point of cont.,ct for st~re/c:oJJlmunity groups; 
• enhandng the dose coordination of public: commUJ'tic:ations on the President'S 

plan within the retion; , 
• providing a visible e)l;pression of the President's continuing co.ounitment to full 

and aggressive iInpJem.entatio.n of his program.. 

The Interagency Office of Foresay and Economic Development will be lccilted in Portland, 
Oregon for two years. Portland is centraLiy loc:ated within the region. which will ma.ke travel 
to northern CaliIomiol and the Pacili.c Northwest easier. 

The Oifectot will Sel'Ve as the primary Administration representative on all issues relating to 

'. 
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tht: imple!l'\ellt~ticn of the plan. both within the :region :.nd ~!so bet'W~E.'n the region and 
Woshington-ba..c;ed Lrnplemenration activities. The Director shall 5elV~ as .. liaison to ~ 
agencies and provide reports to the White House about progress 00 all horus - ~ozn forest 
prOlC~e&. to econotnic assistance. to the progress on moving timber to tnills. All ageru:y 
personnel in Wash1ngto~ and in the region. will p"e the director full cooperation so that the 
President's plan is fully impJemented. We expect this effort involving several agencies to be 
; shining example of the Clinton Administration', "Reinvented Government". 

In this capadty the Director or his designee will .:JVersee both the Regional Interagency 
Executive CommIttee and Community Economic: l<evltalization Team. The Director will also ' 
s~rve as member and llaison to the Washington. D.C.-based Int2:ragency Executive 
Committee and Multi-Aget'lll::y Command. Working with the oagencjes. the Director wW also 
be respoNible lOT ensuring the effective and timely c:ommu.nJcation wlUl the Congres!lonal 
delegation. other commlJ.!lity groups and the public generally on all matters relating to plart 
imp lm\entation. 

Mr. Tom Tuc=hmaIU\ wiJJ serve as Director of the' Offi.c:e. Tom i5 a .fal'est~r who undentOlnds 
beth the techrUcal and policy components of the region's forestry is~ue5. Tom served as cc>­
ch:lir of the President's tr:snsit:lon team. draft on the FORst CcnIeretlC-c. As Spec:i.l! Assistant 
to Secret.ary Babbitt. Tom assisted In desJgning the Forest Conference and &ub&equent 
planning effons. Atuched 15 a brIef biography for your information. • 

We are all looking torw~rd to successful implementation of the President's forest plan and. 
feel con£ident that this new interagency of.fice will contribute greatly to our su~cess. 

A.ttachments: 
Forest Plan for a Sustainable &:onorny and Sust&linabl£ Envirorunent 
Worker and Coaunu.nity Assistance MOU 
Forest MoUlt1lgement MOU 
Tudunann Biography 
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Attorneys for Plaintiffs 
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8 IN THE UNITED STATES DISTRICT COURT 

9 

10 

11 

12 

13 

14 

15 

16 

17 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

vs. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------------------------------) 

Civil No. 95-6244-HO 
Lead Case 

Civil No. 95-6267-HO 
Consolidated Cases 

PLAINTIFF NFRC'S MOTION FOR 
ORDER OF CONTEMPT TO 
ENFORCE SEPTEMBER 13, 1995 
ORDER OR IN ALTERNATIVE TO 
CLARIFY ORDER 

Oral Argument Re~ested 

@007 

18 Plaintif.f ·Northwest Forest Resource Council ("NFRcn) moves 

19 the court to enter an order of contempt against the defendants 

20 and specific officers and agents of defendants, to enforce the 

21 Court's Order of September 13, 1995. 

22 In the alternative, NFRC moves the court to clarify its 

23 September 13, 1995 O~der to additionally state the following: 

24 "IT IS HEREBY ORDERED TRAT: 

25 1. NFRC's motion for a declaratory judgment is granted. 

26 Section 2001(k) (1) of Pub. L. 104-19 requires defendants Glickman 

MARK C. RUTZlc!( LAw FIRM 
Page 1 - NFRC'S MOTION FOR CONTEMPT 

OR IN THE ALTERNATIVE TO 
ENFORCE SEPTEMBER 13 ORDER 

It. ProtDKion" Carper.IDn 
Anl2'".ytII .. L __ 

500 Pioneer Towt!lr 
BB8 S.W. Flith Avto"u .. 

PQ~DI1d. of:1 97204·2089 
I~OJl4~~5n. F •• 15031 295.0915 



ENRD GEN LIT 141008 

NDI-9506\5JPK>.COO 

and Babbitt by September 10, 1995 to award, release, and permit 

2 to be completed in fiscal years 1995 and 1996, with no change in 

3 originally advertised terms, volumes, and bid prices, all timber 

4 sale contracts Offered or awarded prior to July 27, 1995 in any 

5 national forest in Oregon and Washington or ELM district in 

6 western Oregon, including contracts offered or awarded in FY 

7 1991-95, except for sale units in which a threatened or endan-

8 gered bird species is known to be nesting; and 

9 :2 _ NFRC's motion for a permanent injunction is granted. 

10 Defendants Glickman and Babbitt, and their officers, agents, 

" servants, employees, and attorneys, and those persons in active 

12 concert or participation with them, are hereby compelled and 

13 directed to immediately award, release, and pe:rnlit to be complet-

14 ed in fiscal years 1995 and 1996, with no change in originally 

15 advertised terms, volumes, and bid prices, all timber sale 

16 contracts offered or awarded prior to July 27, 1~95 in any 
, 

17 national forest in Oregon and Washington or BLM district in 

18 western Oregon, including contract.s offered or awarded in FY 

19 1991-95, except for sale units in which a threatened or endan-

20 gered bird species is known to be nesting. 

21 In support of this motion the Court is respectfully referred 

22 to the Memorandum in Support of Motion for Order of Contempt to 

23 

24 

25 

26 
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Enforce September 13, ~995 Order or In Alternative To Clarify 

2 Order, and the Declaration of Christopher I. West and exhibits 

3 attached thereto filed herewith. 

4 Dated this 21st day of September, 1995. 

5 MARK C. RUTZICK LAW FIRM 
A Professional Corporation 
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FOR THE DISTRICT OF OREGON 
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11 
NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

) 
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Civil No. 95-6244-HO 
Lead Case 
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13 
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vs. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
ERUCE BABBITT, in his capacity 
as Secretary Of the Interior, 

) 
) 
) 
) 
) 
) 
) 

Defendants. ) 

--------------------------------) 
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INTRODUCTION 

2 On September 13, 1995 this court issued an Order ("Order ll ) 

3 grant.ing plaintiff Northwest Forest Resource Council's ("NFRC' Sll) 

4 motion for summary judgment as to its first and second claims, 

5 which sought an order of mandamus and an injunction compelling 

6 the government to comply with its statutory duty to award and 

7 release all FY 1991-1995 timber sales by September 10 I 1995 

8 except for sale units in which a threatened or endangered species 

9 is known to be nesting. 

10 The government has failed and refused to award and release 

, 1 these timber sales in response to the court's Order. The 

12 government has instead taken the position t.hat the court's Order 

13 is not an injunction satisfying Rule 65(d) and that therefore 

14 award and release of sales is not required. 

I4J 013 

15 The government's refusal to comply with this court's Order 

16 evidences the government's disregard for the law as set forth by 

17 this court and by Congress. An order finding defendants in 

18 cont.empt, followed by sanctions, is appropriate in these circum-

19 stances. 

20 STATEMENT OF FACTS 

21 1. September 13, 1995 Order. 

22 On September 13, 1995 this court filed an Order on 

23 plaintiff's and defendants I cross-motions for summary judgment on 

24 plaintiff's first and second claims for relief ('IOrder"). The 

25 Order described the issue being decided as nan action for 

26 dec1aratory and injunctive re1ief to compel defendants to award 
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and release all timbe~ sales offered prior to the date of the 

2 enactment of the Emergency Salvage Timber Sale Program in all 

3 national forests in Oregon and Washington and all national 

4 forests in Oregon and Washington and all Bureau of Land Manage-

5 ment (IIBLM") districts in Western Oregon, in which no endangered 

6 bird species is known. to be nesting." Order at 1 (emphasis 

7 added) . 

8 The OJ;'der states that II [tJ he record indicates that 

9 pla~ntiff I s proposed interpretation of section 2001 (k) (1) is 

10 precisely what Congress intended." Order at ~O. The Order then 

", states that "Plaintiff's motion for summary judgment as to its 

12 first and second claims for relief (#3l) is allowed. Defendant's 

13 cross motion for summary judgment (#'24) is denied.," Order atll. 

14 

15 

16 

2. The government'sre£usal to comply with tbe Order and 
its refusal to awa~d and ~elease the sales that are tne 
subject of the Order. 

Despite the court's Order the government has maintained its 
-:. 

17 refusal to award and release the timber sales that are the 

18 subject of the Order. On September 14, 1995 a spokesman for Tom 

19 TUchmann, the government officer in charge of timber sales in 

20 this region, announced to the press that the government would not 

21 award or release timber sales in response to the court's Order. 

22 Mr. Tuchmann's spokesman stated that the court's Order does not 

23 direct tlany particular action." See September 15, 1995 Oregonian 

24 article, attached to the Declaration 'of Christopher West as 

25 Exhibit A. 

26 On September 15, 1995 the government filed a IIMotion for 

IfiJUH 

MARK C. RUTZlet( LAw FIRM 

Page A ""01 __ "1;:11..1 C"..QIIIJC,:/'IIII!(ul 

AlICfI"'lll.". III I ''''V 
500 Pion~er Tower 

2 - NFRC' S MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER OF CONTEMPT OR IN ALTERNATIVE TO 
CLARIFY ORDER BBB S,W, Fifl;n Avenue 

Patti_d. OR 97204.2089 
(5all.~~~n • F •• (b031 ~n~'OPl~ 



t4J 015 

NO 1-9506\ IJBCOffT. 00 1 

Reconsideration of Consolidation Order and Motion to Transfer ll in 

2 this case. In that pleading the government stated its position 

3 that the Order IIdoes not constitute an injunction that satisfies 

4 the requisites of Rule 65(d} Fed. R. Civ. Proc. and cannot be 

5 considered a final judgment. II Motion at 3. 

6 After NFRC notifi'ed the government that it would move for an 

7 order of contempt unless the timher sales subj ect to the Order 

8 were immediately awarded and released, the government submitted 

9 an additional document setting forth its position. On September 

10 20, 1995 the government filed a "Notice of Filing" attaching 

l' declarations from a Forest Service official, Gray F. Reynolds, 

'2 and a BLM official j Nancy K. Hayes. Mr. Reynolds states that 

'3 lI[i]t is the Forest Service's understanding that the Order is pot 

14 an injunction," but that the Forest Service has been "taking 

15 steps to ensure compliance with the Court I s Order, inCluding 

16 participating in meetings, conducting further review apd collect-

17 ing information. " Reynolds Dec., ,~ 5, 6. Ms. Hayes 

18 states that 1\ [i]n accordance with the Court's ruling, I have 

'9 asked the BLM Oregon State Director to further review the timber 

20 sale contracts within the geographic region as interpreted by the 

21 Court ( and to gather information necessary to proceeding with 

22 these sales . . . . II Hayes Dec. t 1 3. 

23 

24 

25 

26 

Page 
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enforce compliance with their lawful orders through civil 

2 contempt. II Shillitani v. United States, 384 U.S. 364, 370 

3 (~966). "Civil contempt occurs when a party fails to comply with 

4 a court order.t' General Signal Corp. v. Donallco, Inc., 787 F.2d 

5 1.376, ~379 (9th Cir. 1986). "The ability to punish disobedience 

6 to judicial orders is regarded as essential to ensuring that the 

7 Judiciary has a means to vindicate its own authority without 

8 complete dependence on other branches. II Young v. U.S. ex rel 

9 Vuitton et Fils S.A., 481 U.S. 787, 796 (1987). 

10 To establish contempt the moving party must show by clear 

" and convincing evidence "that the conte~ors violated a specific 

12 and definite order of the court. The burden then shifts to the 

13 contemnors to demonstrate why they were unable to comply. tI Stone 

14 v. City and County of San Francisco, 968 F.2d 850, 856 n.9 (9th 

15 Cir. 1992), cert. denied, 113 S. Ct. 1050 (1993). The contemnors 

16 must show that they have performed tlall reasonable steps within 

17 their power to insure compliance with the court's orders. n Id. 

18 at 856 (citation omitted). The district court has "wide latitude 

19 in determining whether there has been a contemptuous defense of 

20 its order." Id. 

21 

22 

A. The government is.in contempt of the court's Order because 
it has railed and refused to immediately award and release 
tbe FY 1991-1995 timber sales. 

23 There is no question that this court's Order ordered the 
, 

24 defendants to immediately award and release the FY 1991-1995 

25 timber sales that were the subject of the motion. The 

26 government's interpretation of the Order as not requiring action 

MARX C. RUTl1CI( LAw FIRM 
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1 from it is implausible, and made for the purpose of delay and 

2 obstruction. The government's deliberate refusal to take action 

3 in response to this court's ruling requires that it be held in 

4 civil contempt of the court's Order. 

5 The government cannot in good faith claim that the court did 

6 not order it to immediately award and release the timber sales 

7 that were the subject of the summary judgment motion. The Order 

8 specifically granted NFRC's motion for summary judgment on its 

9 first and second claims for relief. Order at 11. NFRC's first 

10 and second claims sought declaratory and injunctive relief 

. 11 "directing defendants to comply 'With their mandatory duty to 

12 award and release the FY 1991-95 sales by September 10 I 1995 I II 

13 (Claim One); and to compel defendants to take the action required 

14 by the terms of § 2001 (k) which they had unlawfully withheld, 

15 i.e., "the award and release of the FY 1991-95 sales ll (Claim 

16 Two) • 

17 Moreover, the court specifically entitled its order an 

18 "Order," not merely an 'opinion or decision. Black's Law Dictio-

19 nary defines an "order" as "a mandate; precept; command or 

20 direction authoritatively given." The Order also clearly 

21 described the issue being decided as "an action for declaratory 

22 and injunctive relief to compel defendants to awar~ an~ release 

23 all t±mber sales .... " Order at 1 (emphasis added). 

24 Nor can the gove:rnment claim in good faith that the Order is 

25 unclear as to when the government is required to take action. 

26 Compare Armstrong v. Executive Office of President, 821 F. Supp. 

~U17 
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1 76l (D.D.C. 1993), rev'd 1 F.3d 1274, 1289 (D.C. Cir. 1993). 

2 Section 2001(k) (1) requires that the timber sales subject to the 

3 statute be awarded and released by September 10, 1995, 45 days 

4 after the Act's date of enactment. The Order was entered on 

5 September 13, 1995, three days after the deadline set forth in 

6 the statute for government action. The Order therefore requires 

7 the government to act immediately to award and release the timber 

8 sales that were the subject of the summary judgment motion, as no 

9 time remained under the statute for. government inaction. 

10 The government's current refusal to take action in response 

11 to the court's Order is disingenuous. The disputed issue whiCh 

12 was the subject of the summary judgment motion at issue here 

13 centered on the scope of § 200l (k) (1), with the government 

14 claiming that the new law applied only to the so-called "section 

15 318 sales," and NFRC arguing that the law applied to all Forest 

i4J 018 

16 Service units and BLM districts within the geograph~c area of 

17 section 318, including the "section 3~8 sales" and also the FY 

18 1991-1995 sales. 

19 At no time did the government claim not to understand that 

20 the law required the immediate release of the sales that were 

21 subject to the lawi the only dispute raised was regarding which 

22 sales the law governed. Indeed, at the summary judgment hearing 

23 the government submitted an exhibit in the record regarding the 

24 timber sales that had been awarded and released pursuant to 

25 § 2001 (k) (1) . 

26 Accordingly, the court's Order finding that "plaintiff 's 
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proposed interpretation of section 2001(1) (k) is precisely what 

2 Congress intended," Order at ~O, resolved the only issue in 

3 dispute regarding 2001 (k) (1) . The government was therefore 

4 required to follow the plain language of the statute I and 

5 - immediately award and release the FY ~99~-~995 timber sales that 

6 ~ere the subject of the summary judgment motion and the Order. 

7 

8 

9 

B. The government's responsible officials should be sanctioned 
both monetarily and by incarceration until it co~plieB with 
the court's Order and releases the FY 1991-1995 sales. 

NFRC has. satisfied its burden of showing by clear and 

10 convincing evidence that the government has violated this court's 

" Order. stone v. City and County of San Francisco, 968 F.2d at 

l4J U19 

12 856 n.9. Indeed, the government admits that it has not awarded 

13 or released any of the 234 million board feet of timber sales 

14 that were the subject of the Order, and instead claims that the 

15 Order does not require that it award and' release these sales. 

'6 See Govt' s Motion for Reconsideration of Consolidation Order, 

'7 at 3. 

18 The 'lmeetings" and "collecting of information" that the 

19 government claims to be doing in response to the Order in the 

20 Reynolds and Hayes declarations are not defenses to this motion 

21 for an order .of contempt. To avoid a finding of contempt the 

22 government bears the burden of proving that it has "performed all 

23 reasonable steps within [its] power to insure compliance with the 

24 court's orders. II Stone v. City and County of San Francisco, 968 

25 F.2d at 856. The bureaucratic inaction described in the govern-

26 ment I s declarations does not meet this standard. Moreover I these 
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IImeetings" and "collecting of infol:1l\ation" are steps the govern-

2 ment should have been taking when the Rescissions Bill was 

3 passed, and indeed are steps the government assured this court it 

4 was taking, in arguing against NFRC's early motion for a tempo-

5 rary restraining order requiring the government to take steps so 

6 that it could comply with the statute by September ~O, 1995 if 

7 the court ultimately adopted NFRC's inte:tpretation Of 

B § 2001(k) (1). The government's belated decision to start taking 

9 these steps: is not a defense to this motion for an order of 

10 contempt, and also contradicts the government's assertion that 

11 the September 13 Order does not require it to take any action. 

12 Once a court finds a party to be in civil contempt, "the 

13 penalty imposed may consist of either a monetary fine or impris-

14 onment. " Armstrong v. Executive Office of the President, 821 F. 

15 Supp. at 772. Civil contempt sanctions "are employed for two 

16 purposes: to coerce the defendant into compliance with the 

17 court's order, and to compensate the complainant for losses 

18 sustained. It Whi ttaker Corp. v. Execuair Corp., 953 F. 2d 510 I 517 

19 (9t.h Cir. 1992). 

20 The court has the power to impose coercive sanctions on 

2' federal agency officers. Armstrong v. Executive Office of the 

22 President, 821 F. Supp. at 773. Fines imposed upon a government 

23 agency in a civil contempt proceeding are depos i ted into the 

24 court registry. Id. II [S] uch coercive sanctions are necessary to 

25 ensure that the executive branch of government does not treat 

26 

Page 

with impunity the valid orders of the judicial branch." Id. 
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1 (citation omitted) . 

2 Coercive. sanctions against the government and its officials 

3 are appropriate here. The government's refusal to award and 

4 release timber sales in compliance with the court's Order amounts 

5 to a refusal to award and release all FY 1991-1995 timbe.r sales, 

6 including at least the 234 million board feet of timber previous-

7 ly identified by the defendants. NFRC requests that monetary 

8 sanctions in the amount of $50,000 per day for the first week of 

9 noncompliance, with the fines dOubling every week thereafter that 

10 the sales are not awarded and released. See Armstrong v. 

11 Executive Office of the President, 821 F. Supp. at 773 (imposing 

12 similar sanctions against the government for its failure to 

13 comply with orders requiring it to promulgate new regulations for 

14 the preservation Of electronic federal records). Compensatory 

15 damages, in an amount to be proven at a hearing on this motion, 

16 should also be awarded. 

17 As a further sanction against the government's refusal to 

18 comply with the Order, NFRC also requests imprisonment of the 

19 federal officials in charge of the administration's timber sale 

20 program until the sales at issue are awarded and released. NFRC 

21 recognizes that imprisonment is an extreme sanction. However, 

22 the government's unyielding refusal to comply with the clear 

23 requirements set forth by Congress in § 2001 (k) (1) I and its 

24 adamant refusal to comply with this court's Order requiring award 

25 and release of the timber sales pursuant to § 2001(k) (1), is an 

26 extreme example of the executive branch of government refusing to 
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cOmply with the valid and serious requirements imposed by the 

2 other two branches of government. 

3 Out of respect for the Cabinet level responsibilities of 

4 defendants Glickman and Babbitt, NFRC does not request the 

5 imprisonment of the two Secretaries. Rather NFRC seeks impris-

6 onment of James Lyons' and Tom Tuchmann. Mr. Lyons is the Under 

7 Secretary of Agriculture, Natural Resources and Environment 

8 Section, and oversees the Forest Service. Mr. Lyons is also the 

9 author of the administration's August 22, 1995 interpretation of 

10 § 2001{k) (1), which. document still apparently governs the 

" administration's interpretation of the statute, despite this 

12 court's Order. Mr. Tuchmann is the director of the Office of 

13 Forestry and Economic Development in Portland, Orego~, and is the 

14 administration's official in charge of implementing the federal 

15 timber sale program in this region. See Declaration of Christo-

16 pher West, December 15, 1993 Oregonian article attac~ed to West 

17 Dec. as Exhibit B. Mr. Tuchmann's office issued the administra-

18 tion's first public statement refusing to take action to release 

19 the sales in response to the court's Order. Id. and Exhibit A 

20 attached thereto. 

21 Contempt sanctions against thE:!se two government officials is 

22 clearly contemplated under the law. IIA court order binds parties 

23 and those in active _concert with parties who have actual knowl-

24 edge of the order." U.S. v. Laurins, 857 F.2d 529, 535 (9th Cir. 

25 1988); Fed. R. Civ. P. 6S (d). Further, "(aJ nonparty may be held 

26 liable for contempt if he or she either abets or is legally 
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1 identified with the named defendant." Id. Both Mr. Lyons and 

2 Mr. Tuchmann are legally identified with defendants Glickman and 

3 Babbitt. Imposing contempt sanctions against these two offi-

4 cials, rather than against the Cabinet level defendants, is also 

5 consistent with the doctrine that a court must exercise lithe 

6 least possible power adequate to the end proposed. II Spallone v. 

7 Uni ted States, 493 U. s. 265, 272 (1990) (overturning district 

8 court's imposition of contempt sanctions against council members 

9 where such sanctions did not satisfy this standard) . 

10 Because these two officials are in charge of the 

11 government I s policy regarding timber sales, and Mr. Tuchmann 

12 issued statements to the press regarding the government's refusal 

13 to award and release timber sales in response to the court' s 

14 Order, they are the proper government officials to hold in civil 

15 contempt of the court's Order. They should be ordered imprisoned 

16 until the FY 1991-1995 timber sales are awarded and ~eleased. 

17. 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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II. IN THE ALTERNATIVE NFEl.C MOVES THE COURT '1'0 CLARIFY 
ITS ORl)ER AND STATE IN SPECIFIC AND UNDENIABLE 
TERMS THAT THE DEFENDANTS MtTST IMMEDIATELY AWARD 
AND RELEASE ~BE FY 1591-1995 TI~ER SALES. 

NFRC believes that the court's Order is clear and complete, 

and that it orders defendants to immediately award and release 

the FY 1991-1995 timber sales which were the subject of the 

summary judgment hearing and plaintiff's first and second claims 

for relief. 

However, in the event that the court countenances 

defendant I s claims of ignorance as to what the court I s Order 
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ordered it to do, NFRC asks that the court amend its order to 

2 additionally state the following: 

3 11 IT IS HEREBY ORDERED THAT: 

4 1., NFRC',s motion for a declaratory judgment is granted. 

5 Section 2001(k) (1) of Pub. L. 104-19 requires defendants Glickman 

6 and Babbitt by September 10, 1995 to award, release, and permit 

7 to be completed in fiscal years 1995 and 1996, with no change in 

8 originally advertised terms, volumes, and bid prices, all timber 

9 sale contracts offered or awarded prior to July 27, 1995 in any 

10 national forest in Oregon and Washington or BLM district in 

11 western Oregon, including contracts offered or awarded in fiscal 

12 years 1991-95, except for sale units in which a threatened or 

13 endangered bird species is known to be nestingi and 

14 2. NFRC's motion for a permanent injunction is granted. 

15 Defendants Glickman and Babbitt, and their officers, agents, 

16 servants, employees, and attorneys, and those persons. in active 

17 concert or participation with them j are hereby compelled and 

18 directed to immediately award, release, and permit to be complet-

19 ed in fiscal years 1995 and 1996, with no change in originally 

20 advertised terms, volumes, and bid prices, all timber sale 

21 contracts offered or awarded prior to July 27, 1995 in any 

22 national forest in Oregon and Washington or BLM district in 

23 western Oregon, including contracts offered or awarded in fiscal 

24 years 1991-95, except for sale units in ~hich a threatened or 

25 endangered bird species is known to be nesting. 

26 
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1 CONCLUSION 

2 NFRC's motion for an order of contempt, or in the alterna-

3 tive for an order clarifying the September 13, ~99S Order, should 

4 be granted. 

5 Dated this 21st day of September, 1995. 

6 MARK C. RUTZICK LAW FIRM 

7 

8 
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A Professional Corper tien 

By: 
~M-a~r~k~C~.-=R·U-t~i-c~k--~r----------

Alison Kean Campbe l 
Attorneys for Plaintiff 
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1 Mark C. Rutzick, OSB # 84336 
Alison Kean Campbell, OSB #93011 

2 MARK C. RUTZICK LAW FIRM 
A Professional Corporation 

3 500 Pioneer Tower 
888 S.W. Fifth Ave. 

4 Portland, Oregon 97204-2089 
(503) 499-4573 
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Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE } 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

vs. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 

Civil No. 9S-6244-HO 
Lead Case 

Civil No. 95-6267-HO 
Consolidated Cases 

DECLARATION OF CHRISTOPHER 
I. WEST 

Christopher I. West, with full knowledge of the penalty of 

perjury, declares as follows: 

1. My name is Christopher I. West. I am the Vice Presi­

dent of the Northwest Forestry Association ("NFA"), a trade 

association of 80 lumber and plywood manufacturing companies in 

Washington and Oregon. NFA is located in Portland, Oregon. NFA 

is a member of the Northwest Forest Resource Council ("NFRC n ) I 

the plaintiff in this case. I make this declaration on personal 

1 - DECLARATION OF CHRISTOPHER I. WEST 
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1 knowledge, and if called to testify as a witness herein would 

2 testify as set forth below. 

3 2. Mr. Tom Tuchmann has represented to NFRC that he is the 

4 director of the United States Interagency Office of Forestry and 

5 Economic Development in Portland, Oregon. He has on numerous 

6 occasions further represented that he is the administration' 5 

7· official in charge of implementing the federal timber sale 

8 program and pol icies in thi s region. Mr. Tuchmann' s spokesman is 

9 Clarence Mori waki . A statement made by him to the Portland 

10 Oregonian on September 14, 1995 is attached hereto as Exhibit A. 

11 3 . Attached hereto as Exhibit B is a December 15, 1993 

12 article from the Portland Oreaonian, describing Mr. Tuchmann's 

13 appointment. The article states that Mr. Tuchmann "will serve as 

14 director of the Interagency Office of Forestry and Economic 

15 Development." The article also states that. Mr. Tuchmann Itwill be 

16 in charge II of the Clinton Administration's Northwest fo:rest 

17 management program, and will have "direct access to cabinet 

18 officials ... 

19 

20 I declare under penalty of perjury that the foregoing is 

21 true and correct. 

22 

23 Executed on September 21, 1995. 

24 

25 

26 
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erlts-{ is: 
. Acri·mony ·over· 'IQgging grows 
.The timber Industry and environmentalists 
prepare for mare court battles aver the 
Warner Creek salvage operation 

ByDANAnMS 
. ~ TMOI'egDnI.n 

but to 6le a motion asldng the.judge to hold them 
. In contempt of court....· . 

. One day after winning access to mlllions of 
acres of green. old-u.owth trees, the timber indus. 
try prepared Thursday to go back to court to 
have the Clinton administration held In contempt 
ofeourt. . 

Government attorneys said they can"t ap~ 
Judge Miebael It Hogan's rulillg be¢ause it dgeS 
not include language ordering the U.S. Forest. 
Service to take any particula.r action.·They may 
ask the judge to clalify his Intent. when he re­
turns from a European ncaUon iD two weeks: , 

The admInIstration Is followblg 'lxmgl'e$Stonal 
intent Included In a "salvage· rider" attached to 
an appropriations bW calling Cor the release of 
timber sales held up for environmental and oth~r 
reasons, said Clacence Moriwaki, a spokesm.an 
for President Clinton. He defended the holdlng 
back of about 100 million board feet of timber lo­
cated within anas inhabited by the marbled mur­
relet. a small seabird listed as endangered, 

The antfclpated' action dampened a c1i!ar-cut in­
dustry victory secured Wednesday when a Ceder­
al Judge in Eugene ordered the govetnmeilt to 
proceed with stalled timber sales throughout Ore­
gon and Washington. 

"The administration couldn't read the simple 
language in the law, and now they can't read the 
simple language in th~ judge's order." said Chris 
West, spokesman for the Northwest Forestry As· 
sociation. "1 guess that leaves US no alternative 

.Timber: 
Protesters go 
into mountains 

-.Continued from Page C, 
said. 

"The salvage bill itself says that no unit shall 
be released if any threatened or endangered bird 
species is known to be nesting in the unit." he 

Please turn to 
TIMBER, Pa'ge CS 

Thomas Creek has until early De· 
cember before heavy snows are like­
ly to delay any log(ring work until 
·spring. said R~x Storm, a forest 
analyst with the Associated Oregon 
Loggers, The longer the wail, he 
said, the more the downed and 
blackened trees will deteriorate, 

Protesters maintained their vigH 
Thursday on a road leading into the 
site. A 'U.S. Forest Servicc crew 
showed. up in the morning to shoot 

In another devclopmcmt Thurs­
'day. a spokeswoman for the 9th Cir· 
.cuit Court of Appeals in San Fran­
cisco said the court is expected to 
decide by Friday whether to gn.nt 
an emergencY injunction halting 
.logging at Warner Creek neat Oak­
ridge. 

, some video footage of the area. but 
left soon afterward. 

. Scores of anti-logging protesters 
have swarm~d into the rugged 
mountains near the site. where an 
initial timber sale of 520,000 board 
feet already has been awarded to 
Thomas Cr~k Lumber Co. of Lyons. 
The issue caught fire last week 
when Hogan ruled that the salvage 
rider applies to Warner Creek. 
where an arson-cailsed fire scorched 
nearly 9 million acres in 1991. 

Congregating at the gate i$ not a 
crime. said Mike Morris. environ' 
mental coordinator for the WiUam· 
,ette National Forest. But he warned 
,that individuals will be cited for 
'criminal offenses if they are identi· 
fied as having dug the trenches that 
nave appeared aCI"O$$ the road in reo 
cent days. 

141028 

If the appeals court grants an 
emergency inJunction, salvage log· 
ginr; 3t Warner Creek could be held 
up until Il()xt llprin:;, S3iri Marianne 
1)1I1;1In. nn ;Il101'IlC~' rc])rc:;el1ljn~ Ihe I 
Sio.~JT:1 ClUJ) ;mci thl~ <)r()J.:()1l Nalllrni 

EXHIBIT _ • .....:....tB __ _ 
HI'~IJlIl'CI':' ('ouIII·il. I 

PAGE __ ..:.....--



09/22195 ENRl> liEN Ll'1' 
~.---'-' . 
/. F6 • 3M METRO/NO 

.•.. ,. 

d.... iTo;'-

Portland office to be establishet a ~ 
for NW forest management plan: N 

, ~= 
.The Interagency Oface vf ' , ~ by declln- ~ = 
Forestry Ind EconGmf1: , I", love" of log· P:; • 
Denlopmentll created 10 help alll&.. ME! 33 ::;, 

pul the Cllnlon plan fn10 errecl b~~~ rr:~ ~I: • POSITION: ~Ot, OIl1ce 01 ~ 
.. and EconomIc De¥elopme/lt 

f\.. \l Wblte Houso In a 
By ROBERTA uthlCH \O'~\l lI\ellHl Irnm PI!- .OCCUPAnoH:PdlcyllKlreseare 
:'!qI~"..2:00~ .. -=,,~ ... ~~:=::~i.!--';':".Jo.!..,;,.. putl' Chief of 1IIIlIIys~ cong,es$Iotllllllde 

The Clinton Rmlnlstratlon I't­
nouncocl1\wday It wlu OVClraee Ita 
Northw9IIt (o .. t lnanapmtllli plan 
O:um I nlJW olOQI In l'ortllllltJ. 

Tom Tuell­
mInD, wb~ 
II .. Iocl th' 
Idmlnllra· 
lion',. etrort 
Cu MolY, the 
declde·old 
dla~L8 ovar 

. pruer¥lng 
old IfOwth fo­
rests Ind con· 
Unuecl loa· 
elna, .. Ill be 
In charco. 

TuwdBY" anooo\lCl;!menllrorn the 
Intenor lad ISricullllre dopart· 
manu dmv praia!! for I!slabli&hment 
or the alIlce In tho Northwut IUld 
tome .~optlehm aboul what It 
_Id accompllah. 

TudlmalUl, 83, 1fI1i aerY! all d!l"I!C­
lor of the 1n1enJutmQ' omee of 11'0-
rwtry lind Economtc OeveloPlncnt, 
widell II bellUI cl'OAled to put tho 
Cli/llon /'o~t ptan Inlo ol1'oe1. ilia 
Job will Induclt both chan~n8 mao 
n.!!Omen! 01 fadoral f011!!l1s and get· 

_ tine abo,,1 ~ ml111011 R )'ear In re­
dora! Onahelal atlllBtBnce to 
CIlIlnmwtltlel and IDnIat workera a(. 

Sliit Roy NICII. • SAUAY: ha,ooo 
Tuc:hmlnn 11\1' 
~ra lD haYe th!I 
,dlm:t .cc:ess to 

him to Cllt red ta~ 

cabinet .,mel,ls 
that ~II allow 

,TucllIllann. who WI. en fOlit. 
from WllhlnatOD, D.C~ Lo Portland 
TuesdlY, Kid he hopea 10 haYII tha 
new omc. open by Jete neXt monU,. 
Neltber 119 ,lwaUon nor etarT l>8a 
been telemd. Tuchmann saki Iho 
starr will be mill. but III number 
,lIu not *n &/It. 

·."Tha Idea Is not to c[1:ale bureau­
cracy, H he 8IIkl "u It to /1elp agen· 
ell!!! WI;Irk out coonllnatlon." 

'I111t plan won't be eQlIlpleled until 
next 5Pf\ng, In May 1991, U,S. DI:J· 
trlel. Judal William Dwyer In SeGIUo 
hailed tnQst ~I tlmbt)r aIIlu 111 
Weste", Oregon. Western WtShlns­
Ion and Northtm Callrornla unul 
tho Fot"Mt ScmCII completed a plan 
that would protect the apotted owl. II 
thl'li!aten~d 8PeCles. 

Dwyer exlanded tho deadline fDr 
lho nnel plnn /'or thrw 1II0nU16 -
until March :11 - Ilncr the CDVCt~I' 
ment n!l)t!lved U3,OOO I!OII1menu 1'1'0111 
the public on lis pn:llmlnQI'Y plan. 

• roucAlION: M..S.. naturJI resource 
policy, PaM Slit .. 1986; B.S. forest 
~lIge~L Norlhem MZOna U. 1983 

• W'EIlIENCE: ClInton *,lIllnl$trallon 
lrallSlUon Ie"", 1 9a2 \0 jnS5ItI; SGnat, 
AgrlC1I1l1IrI CommIttee siallu, 198910 
preaent I1$OUI'CG polI¢y dlr'ecIot. !loelely 
01 Amerlcln Fofesttfs, 1987-8g; policy 
analy$~ 1988. 

men 1 of Agt1C\1lture .nd the Dureau 
of !.and MIll1A8t/llont of the Depart­
rr.ant of lnterlClf. 

Rep_ Petef PeFazlo, o-o~ BBld 
any central point of focus 10 PlBkD 
sense or t/le forest pian "l1u got to 
be aOOcl II1IW. Cor thG rttkIn." He 
pra~ Tuchmann I\IJ a pt!reOIl 
"wltll good understanding and good 
~=o oC know led Ill" abollttM IUlle. 
"I think hen be aood," DeFa~o aald. 

Tho "Ian covers abDul 2t1.1 million. 

,Jilek.. Lane. coordInator ror Ule 
Oft!Ciln Llulda Coal ilion, round It an· 
cou"Slllg that the o(1\ce will be 
blUed In \.110' $t.atc, but eho ~Id 
'I'\Ic\unnnn r4C'CS 1111 imll()ullJle 11lO1\ 
"\llllli the Idlnl!tlsU'lUolI COt1Ie$ CO 
,"Ill wllh the hnmensc soclll lind 
DCOIlomlc brlca" of It. plan. 

SlIe tnlk\, "tt SCClIllll Ul~Y put on 
Iayor ollillyer or bunacraey, In.tt thlt 
Inplemanllna Is nol estUn. done." 

IICrQ or IOmt llrull ltlllnac(!(i by Ihe 
u.s. Forest ~fV!c:e of the Deparl. 

Larry TUttle or the Ol"OlOn Natur· 
aI Rl!8Oum!!l CquncU &aid hCl be· 
lIev" TIIchmann undentlllldl Ihllt 
the forul solution inial be b4sed on :':' 
I!.ound 9clenunc princIples. lie called ." 
TuehmBnn kstowledgeable IIIId lie;· 
eulble. 

Tuelnnlnn OXIIIICU the new omce 
to exl81 Cor only 1\110 years 10 milk!! 
tho trarulUon to (orAllt manasenlent 
based Oil enUrv et::Oeystelllll with 
DlUth less c:lean:uttlna than tnd[. 
tlona1~. 

fie ,.,111 work w1th tile ~ I'e­
dentlqeneles 1n'llolvell'!n romt mil' 
nl,o,nent Ind _nomle ISSlstance 
And With &tate. COWlty, local Illd 
tribal gov.rnmont. and private or­
$1\nllAllolla, 

HI will aJ'K!nd 111111'0 tIme t.akhlll In· 
Cormatlon to Wuhlnwton rnJnI Ihe 
reslon 111.11 t '111111 Ulklna In(oml' 
IIDII f'rI)tn Waahl"Blon to the 1'fl!!1. 

,011," he 811ld, He ,dl\ecl that he 15 
movl"l! Weal to help loc:alllt.DlII1~ra 
make the plan work and "help th~m 
find the nlSDut"C8lltiHly bMd," . 

_ .. _, .. _. -

1'\tchnw1n holdl degree, In fomt i 
'mllll~lenltln\ all4 IWut rt$Q\II'CCt. 
He 18 • Cormar dlroclor 0( mourc:e 
policy ror the Soelcty or Amcrleon 

...... ' •. , ForOlllora .-00, bvfot'O 1011111111 tho .<., ", 
Clhllon administration, wes 11 pro­
rC!S&lonBI staff member of Iho SenMa 
Acrk:ullure Committee, where ho 
cle:tll with Ihe Northwest rore$1 con· 
trovorsy. Most reeenlly lie 11119 been 
alICcl.1 LIlIalstant (or tonsl Issues 10 
InterIor Secretary Bruce Babbitt 

. T\lcMlallD wUllesilly Wedllesday 

l
in Portland at a hearlnll by Rep. fl,m\ 
Wylien, l).Q~ .• on Job daviUopml!ltt 

. In Umber dependent Uea.!. 

i4J 029 
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POPR, BULlS UNITED STATES MDBT RELIASE MORTR!!BT TIHlBR SALES 

. WASHINGTON A U.S. District Court in Oregon ruled today that the 
federal government must release timber sales in the Pacific 
Northwest that had been suspended for environmental protection. 
The decision came in the case of Northwest forest Resources Coupoil 
v. pan Glickman and Bruce Bibb~tt. 

A timber industry qroup sued the government shortly after the 
President signed the 1995 Rescissions Act on July 27 that inclUded 
a -timber salvaqe' riaer. Under the timber salvage rider,·conqress 
included lanquaqe which, hav1nq nothing to do·with salvage, 
required the sale of healthy ancient forest timber as previously 
mandated by a :1990 appr~priations bill. The Adminstration had 
argued that the languagsin the rescissions bill dealt only with 
sales in 1990. The ti~er indUstry countered that the language 
meant all: timber sales offered before July 27, 1995. 
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"In a st.atementissued this afternoon, Lois J. Schiffer, 
Assistant Attorney General in charge of the Depart~ent's 
Environment and Natural Resources Division, said: 

-We ·Iare ext~~elY ... 4~~~ppointed by today' s decision. If 
allowed to stand, the decision·cQuld jeopardize the careful balance 
that the President has struck between moving timber, imprOVing 
commerce and protectin9 the environment. At the very time we have 
begun to. see the benefits of this balance, the timber industry, its 
alli~s in Congress and now this ~uling threaten to take us baok to 
qridloclC..-
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